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PART ONE: GENERAL LEGAL ISSUES WITH THE REGULATION OF SIGNS

Signs have one purpose - to communicate a mesdagefor that reason that sign controls raise
some of the most difficult First Amendment problerSggn regulations can also implicate other
constitutional and statutory protections, includithg Fifth Amendment’s “takings” clause, due
process rights, prior restraint issues, and fedemdbemark laws.

l. First Amendment Rights.

Not all sign controls are problematic, and the wsial of a particular sign regulation will often
depend on the nature of the regulation. Signs lwardefined as either commercial or non-
commercial speech depending on the context. Aghdhe Constitution affords a lesser protection
to commercial speech than to other constitutiongllgranteed expressions, the First Amendment
still protects commercial speech from unwarranteegnmental regulation. The protection
available for a particular commercial expressionsign message depends on the nature of the
expression and on the nature of the governmerttaiest served by a given regulation. In a series of
decisions relating to the regulation of signs, $lupreme Court has provided a multi-layered inquiry
into the determination of whether an ordinance la&qg signs infringes on the First Amendment.
As a threshold matter, it must be determined whethe regulated speech displayed on the sign is
commercial or non-commercial as the two types aaduated under different standards.

A. Commercial Speech

If the regulation affects commercial speech (gdhedefined as an expression based solely on the
economic interests of the speaker), it is analyzeder the less stringent test put forthGantral
Hudson Gas & Electric Corp. v. Public Service Cossian of New Yorlg47 U.S. 557 (1980), as
that decision has been modified by the SupremetGoat as more fully discussed in Part Two of
these materials. In that case, the Supreme Ceuforh a four-part analysis for the protection of
commercial speech under the First Amendment:

a. Commercial speech must concern lawful actizitgl not be misleading.

b. Asserted governmental interest must be suligkant
If both of these threshold inquiries are positiven it must be decided

C. whether the regulation directly advances theegumental interest asserted; and

d. whether the regulation is not more extensiaa thecessary to serve that interest.
Many of the cases involving commercial speech deigh billboards and other off-premises
advertising signs. There has been a recent tretitki United States Supreme Court to increase the
degree of protection afforded to commercial speeamgning that regulations on commercial signs

will be more carefully reviewed by the courts t@fgct commercial speech, although not with the
same strictness used to review regulations on monwrcial speech.



B. Noncommercial Speech.
If the speech regulated is noncommercial, thencthet must determine whether the regulation is
content-based or content-neutral and apply theegortgvel of review. Village of Schaumburg v.
Jeep Eagle Sales Cor285 Ill.App.3d 481 (1st Dist. 1996).

1. Content Based Restriction

Laws distinguishing speech on the basis of idegwessed are content-based. For example,
prohibiting all political signs but allowing reastate signs is a content-based regulation. Sitpilar
treating political message signs differently froampaign signs is content-based.

A content-based restriction on noncommercial exgioesis subject to strict scrutiny if challenged.
The governmental body must show that the regulati@s necessary to serve a compelling
government interest and was the least restrictigans to achieve that interest. Typically, aestheti
concerns are not the sort of compelling state @sterequired to justify a content-based restriction
Content-based restrictions will rarely survive astitutional challenge.

2. Content-Neutral Restriction

Laws that confer benefits or impose burdens withietérence to the views expressed are content-
neutral. A content-neutral regulation will apply & particular form of expression (i.e., signs or
parades) regardless of the content of the messsglayked or conveyed. The most common type of
content-neutral regulation is the so-called “tinpdace, or manner” regulation. This type of
regulation does no more than place limits on wkérere, and how a message may be displayed or
conveyed. For example, prohibiting all signs irblpirights of way is a content neutral “time,
place, or manner” regulation. However, once ex@nptare allowed (i.e., permitting “open house”
signs in rights of way), then an otherwise contesitral regulation will become content-based.

If a sign regulation is determined to be contenttrad, the court will apply intermediate scrutiroy t
determine whether the regulation is constitution@his requires the governmental body to show
that it has a substantial government interest & riggulation and the regulation was narrowly
tailored to achieve that interest. Also, the rajah must leave open ample alternative avenues of
communication. This test is more fully discussetbt.

I. Amortization of Nonconforming Signs.

Sign regulations can also implicate the Fifth Ammedt’s protection against “takings” of property.

A takings claim might arise when a local governmieas enacted and enforces an amortization
provision against an existing sign that has beederd nonconforming due to a recent sign code
amendment. A community can establish a reasorablertization schedule that would require
nonconforming signs to become compliant with negutations or be removed after a certain
amount of time. The time limit for compliance shibbe determined based on a number of factors,
including the value of the sign when it was ingtd)lany depreciation of that value, existing lease
agreements, etc. At least one lllinois court lnas@l a seven year amortization schedule reasonable
for an advertising signVillage of Skokie v. Walton on Dempster, 1d&6 N.E.2d 293 (1983).



It is important to note that amortization regulagoaffecting billboards will not protect the
community from having to pay the billboard operatompensation, as discussed more fully below.

1. Prior Restraint Issues.

Another concern with sign regulations relates tgulations requiring prior approval of a
government official, typically through permits ooring relief (i.e., special use permits). While
these type of regulations are reasonable in mogiroistances (i.e., building and zoning approvals),
when they deal with protected speech, they canobeidered a “prior restraint.” The challenged
“prior restraint” will not be permissible unlesstjovernment can show that the permitting scheme
(1) is subject to clearly defined standards thattht limit the discretion of the administering
official and (2) meets stringent procedural safedsiaincluding timely decisions and appeals.

V. Federal Trademark Protections.

The federal Lanham Act prohibits the enforcementioafal regulations that would require the
“alteration” of a federally registered trademarkourts reviewing challenges to sign regulations
based on this federal law have been split, andUthited States Supreme Court has not yet weighed
in on whether this statute applies to sign regoeti The Ninth Circuit Court of Appeals says it
does, holding that a municipal sign ordinance teguired changes to a Blockbuster sign’s color
scheme to match other signs in a shopping centsramaunlawful “alteration” of Blockbuster’s
trademark. Blockbuster Videos, Inc. v. City of Tempdl F.3d 1295 {8 Cir. 1998). The Second
Circuit, on the other hand, upheld a local signiradce that regulated color typefaces and
decorative elements of signs, finding it did natlate the Lanham ActLisa’s Party City, Inc. v.
Town of Henriettal85 F.3d 12 (2d Cir. 1999).

V. Specific Sign Regulations.
A. Political Signs

Signs promoting political candidates are very commoring elections. Given that these signs seem
to “grow like weeds” in every neighborhood durirgation season, is there anything a municipality
can do to control these signs? The answer is lygs,a community must be aware of the
constitutional implications in regulating this typg“non-commercial”’ protected speech.

Many sign codes provide that political signs caty dre displayed 30 days prior to an election and
must be removed a week or so after the electioriortimately, these durational restrictions on
political signs located on private property wouldlpably not be upheld in a court challenge. The
cases generally hold that durational limits on caigip signs on private property are invalid. If a
realty sign can be posted for six months, but apaagm sign is banned except for 45 days prior to
an election, the regulation is unconstitutionaléhese it is content-based.

1. United States Supreme Court Decision

The leading Supreme Court caseCigy of Ladue v. Gillep512 U.S. 43 (1994). In this case, a
homeowner placed signs opposing the Gulf war inwiedow and front yard. The City said the
signs were prohibited. The Court found that theyCGiad prohibited a venerable means of



communication that is both unique and importantt Has totally foreclosed that medium to
political, religious, or personal messages.... Oftexted on lawns or in windows, residential signs
play an important part in political campaigns, dgriwhich they are displayed to signal the
resident's support for particular candidates, psrtor causes. They may not afford the same
opportunities for conveying complex ideas as daothedia, but residential signs have long been
an important and distinct medium of expression.”

2. Other State Decisions

The United States Supreme Court placed a high vatueesidential signs for First Amendment
purposes. Consistent with that opinion, the cobage regularly invalidated durational restrictions
on political signs on private propert@urry v. Prince George's County, Marylgn2l, F.Supp.2d
447 (D.Md. 1999) (durational limit for politicalgns on private property invalidRimas v. City of
Warren 939 F.Supp. 554 (E.D. Mich. 1996) (durationalitifor political signs on private property
invalid); Whitton v. City of Gladston®issouri 54 F.3d 1400 (8th Cir. 1995) (durational resimict
on political sign is content-based and thus inyalid

A District Court in the Fourth Circuit found thah ardinance limiting political signs to 30 days
before and 7 days after an election was unconsiitai, because certain other kinds of signs were
exempt from the time limitatiorMcFadden v. City of Bridgepqr2006 WL 696324 (N.D.W.Va.
2006). As the court pointed out, "While a Bridgeapesident may display a directional sign reading
‘park in back," ... or an historical sign readingo@ge Washington slept here,"... anytime he or she
wants, that same resident may not display a sigdimg 'Vote for Jim' two months before an
election.” In all of these cases, the ordinancdriating placement of political signs on private
property to a certain time period before the etectvas invalidated by the courts, because the time
limit applied only to political signs.

3. Illinois Decisions

In an lllinois case, a less restrictive time lifat political signs on private property was uphédfd.
City of Waterloo v. Markham234 Ill.App.3d 744 (5th Dist. 1992), all tempaorasigns, which
included political signs, had to be removed aftérdays. The court found this regulation to be
content-neutral and a valid time, place, and mamestriction on First Amendment speech. The
court found it significant that nothing in the ardnce prohibited an individual from taking down
the temporary sign on day 89 and replacing it &itiew one.

However, a later lllinois case invalidated a simifgpe of restriction. InChristensen v. City of
Wheaton 2000 WL 204225 (N.D. Ill. 2000), a 30-day redidn on temporary signs, among them
political signs, was struck down because the ordieaallowed other commercial signs like real
estate and construction signs to stay up untilapgnty was sold or a construction project was
completed. The ordinance was not content-neutiklaus invalid.

Other sign regulations, such as limits on the nurobsigns, their size, lighting, or movement, will
face the same test as time limits: all signs shbeltreated alike. For example, if a "For Salghsi
can be six feet high, a political sign cannot Ipeited to less. "Content neutrality” is the keyato
valid sign regulation. It must apply equally to sithns, regardless of the content of the sign.



4. House Bill 3785

Currently pending in the lllinois General AssemlsyHouse Bill 3785 that proposes to amend the
Zoning Enabling Act’s provisions relating to ar@utural design. Currently, municipalities are
authorized to establish local standards for thaewewof the exterior design of buildings and
structures. 65 ILCS 5/11-13-1(12). House Bill 3f8oposes to amend subsection (12) as follows:

(12) to establish local standards solely for theiaw of the exterior design of
buildings and structures, excluding utility facdg and outdoor off-premises
advertising signs, and designate a board or conmnig® implement the review

process, except that no municipality may prohib#& tisplay of outdoor political

campaign signs on residential property during teod beginning 45 days before a
consolidated primary, general primary, consolidatgdgeneral election and ending
5 days after that election

The bill passed the House unanimously in Marchhi year. However, the Senate considered the
following amended version of the bill, prohibitirey municipality from establishing _angyme
restrictions on political signs:

(12) to establish local standards solely for theiaw of the exterior design of

buildings and structures, excluding utility facdg and outdoor off-premises
advertising signs, and designate a board or conmnig® implement the review

process, except that, other than reasonable téstiscas to size, no home rule or
non-home rule municipality may prohibit the displafyoutdoor political campaign

signs on residential property during any periodimie, the regulation of these signs
being a power and function of the State and, terdhis item (12) is a denial and
limitation of concurrent home rule powers and fimts under subsection (i) of
Section 6 of Article VII of the lllinois Constitudn.

The House voted on the home rule preemption largguathe Senate’s amended version of the bill
but it failed to receive the 3/5 vote required tegmpt home rule. The bill was referred to the
House rules committee.

B. Real Estate Signs.

The United States Supreme Court held that a loocakigyment cannot completely ban real estate
signs in residential areas because such a prambiinduly restricts the flow of information.
Linmark Assoc., Inc. v. Township of Willingbp481 U.S. 85 (1977). In that case, Willingbora ha
adopted an ordinance banning real estate signsibecd concerns of racial block-busting activities
of local realtors. The Supreme Court struck dolat brdinance as a content-based regulation that
could not meet the strict scrutiny standard forhstegulations.

Courts will uphold reasonable restrictions on thee,snumber, and location of real estate signs,
provided that these restrictions are content-nk(itea, they apply to all similar signs, regarcdiex
message). Consequently, it is likely that an diincourt would uphold a restriction on the sizd an
number of all temporary signs in residential detgi



10.

GUIDELINES FOR LOCAL GOVERNMENT SIGN REGULATIONS

Commercial signs are a form of constitutionallytpaobed speech.
Commercial signs should never be treated more &lpthan noncommercial signs.

Content-based regulations will be subject to ssautiny review and will likely be struck
down.

A municipality may not ban residential signs thatrg political, religious, and personal
messages.

A municipality may not prohibit real estate signs.

A municipality may prohibit the posting of all sigjion public property but will be subject to
heightened scrutiny for any exceptions.

A municipality may not impose time limigolelyon political signs.
A municipality may not require the “alteration” affederally protected trademark.

Permitting regulations should be based on objeatiteria and should not give municipal
officials unbridled discretion in applying criteria

Enforcement of an amortization provision may beakihg.”



PART TWO: BILLBOARDS

A. General Legal Principles Regarding Billboard Reglations

It is a general principle of law that governmentaynregulate under their constitutional police

powers. The regulations must promote the publidtiheaafety, morals, and welfare and these
regulations are given a high level of deferencedwyrts. In most cases, regulations will be upheld
as constitutional if they are rationally relatedstame governmental interest—this is known as the
“rational basis” analysis that basically asks theesiion “Is there any rational basis for this

legislation?” The legislative authorities defineathinterest and determine the best method to
advance that interest and courts, under our catistiial system, are generally prevented from
replacing the legislature’s defined government&triest and method to advance that interest for
their own. Where courts are perceived to do gs,riéferred to as “legislating from the bench”.

The exception to this deferential standard is wleeregulation affects the civil rights of a party.
Federal courts have created a series of testsalyznwhether legislation deprives a party of its
civil rights. These tests include the above déscti“rational basis” test, as well as “intermediate
scrutiny” and “strict scrutiny” analyses. As notadove, legislation that affects non-commercial
speech may only regulate the “time, place, and mdrof that speech and be content neutral. In
other words, the regulation should not regulatentfessage of that speech. If that were the extent
of things, then regulations affecting non-commdraiad commercial speech, would be straight
forward. However, over a series of years, the @éthBtates Supreme Court has issued a number of
decisions that have made the simple matter of atiggl time, place, and manner, and determining
content neutrality, a sometimes perplexing exercseegulation.

It is generally accepted that personal, politicald other forms of non-commercial speech are
accorded the highest constitutional protection arel almost always considered impermissible.
Courts analyze such regulation under the “strictitsry” analysis. Commercial speech, on the
other hand, may be regulated to a greater extesm thon-commercial speech and still be
constitutionally permissible. In general, the Supe Court analyzes regulations affecting
commercial speech under the “intermediate scrutamdlysis. However, over time, the Supreme
Court has modified this intermediate analysis irysvthat make it more similar to a strict scrutiny

analysis and in so doing placing greater burdengiavernment’s ability to regulate commercial

speech.

The Supreme Court’s own muddling of how to analgammercial speech regulations opened the
door a few years ago for the billboard industryil® constitutional challenges across the country t
municipal sign code regulations. The billboard isitiy sought to create legal vacuums by having
courts invalidate regulations, thereby enablingrthie run into city hall and get a permit to locate
billboard almost anywhere they liked. For the moait, the effort failed, but it demonstrates the
lengths billboard operators will go in protectingdaexpanding their business interests.

B. Economics of Billboards

The billboard industry’s national efforts to comgtionally challenge sign regulations were
motivated in large part by the economics of bililibadvertising and revenues generated for
billboard operators. Consider:



* Depending on traffic volumes, billboard industryimstes show that billboard permits are
valued at approximately 70-times their respectiwnthly gross revenue;

* There are an estimated 500,000 plus billboardeent.S. with approximately 7,500 added
each year;

* The entire billboard industry generates $1.8 hillio annual revenue which is less than 1%
of total advertising revenues;

* The entire billboard industry employs approximateby000 people;

* Billboards range in size from a standard “postee’sof 300 square feet to a “super bulletin”
of 2,500 square feet;

* More than 75% of the billboards nationwide are odvaed operated by three companies —
Clear Channel/Eller Media Co., Viacom/Infinity Oaotat, Inc., Lamar Media Corp.;

* Most steel structure billboards have a designdffé0-years; and

» Typical steel monopole billboard structure costpragimately $30,000 to construct and
install.

As a method for advertisers, billboards are extignecest effective and very profitable. This
economic interest at least partially explains whijpbbard operators, of all sign owners and
operators, are the most aggressive in protectieg thusiness interests against regulations that
would otherwise prohibit them or substantially ailrtheir ability to locate and operate.

C. APA Primers on Billboard Regulation

The American Planning Association (APA) issuedPalicy Guide on Billboard Controls
identifying sign control as an “important yet tréesome problem facing local governments,” based
on federal regulations that “tie the hands” of loca governments.
(http://www.planning.org/policy/guides/adopted/bddrds.htm)

The APA also addressed “The Billboard Shakedown eBa)” discussed above.
(http://www.planning.org/thecommissioner/2006/fdlimards.htm) The outcomes of this sign
litigation, while often not successful, have lefinge courts and planners to lament that “that it is
nearly impossible to craft a constitutional [sigmflinance.” Id.

D. Statutory Amortization Exemptions for Billboards

1. Federal Highway Beautification Act

While the Federal Highway Beautification Act doest expressly prohibit the amortization of
billboards, that is the practical effect of a 1@#8endment to the Act. The effect of the amendment
is described, as follows:

“The greatest impact of the Act has been to prabditioards from removal under
local regulatory ordinances. All billboards locatedong protected highways,
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Interstate, Primary, and National Highway Systeds) cannot be removed except
upon the payment of ‘just compensation’ for: (1hértaking from the owner of all
right, title, leasehold, and interest in the sidisplay, or device and; (2) The taking
from the owner of the real property on which thgnsi located the right to erect and
maintain such signs, display, and devices theredrhe Federal Highway
Administration interpreted this provision to protithe removal of signs under a
state’s police powers. Even so, courts in sesedées ruled that cash compensation
was not required for billboards on protected rotdd were removed for purposes
other than highway beautification. In 1978, howewhe outdoor advertising
industry secured an amendment to the Act that ntaddaash compensation for all
billboards that were removed, ‘regardless of whethe sign was removed because
of this section.” 22 U.S.C. § 131(g). The pradtiesult has been that the Highway
Beautification Act serves as a shield to proteltbbards from removal by state and
local governments under their police powers.” GwaB. Floyd,The Takings Issue
in Billboard Control 3 WAsHU. J.L.& PoL’y 357,375(2000).

2. Illinois Highway Advertising Control Act

lllinois law contains a similar provision that rems the payment of just compensation for the
removal of billboards under the lllinois Highway ¥ettising Control Act.

“Just compensation shall be paid for the removalsighs lawfully erected or

lawfully in existence but not permitted to be mained under this Act. Just
compensation shall include payment for the takirgmf the owner of any sign

required to be removed under this Act of all righte, leasehold and interest in such
sign and for the taking from the owner of the rpadperty on which the sign is

located of the right to erect and maintain such.8i@25 ILCS 440/9.

3. lllinois Eminent Domain Act

The recent amendments to the lllinois Eminent Dondait maintain the right of just compensation
for billboard owners, whether their sign is remoyedsuant any statute or local law.

“The right to just compensation, as provided irsthict, applies to the owner or
owners of any lawfully erected offremises outdoor advertising sign that is
compelled to be altered or removed under this A@ny other statute, or under any
ordinance or regulation of any municipality or athmit of local government, and
also applies to the owner or owners of the propentywhich that sign is erected.”
735 ILCS 30/105 5.

E. Evolving First Amendment Analysis of Billboard Regulations

Metromedia, Inc. v. City of San Diegowidely considered the seminal case in outdoee#ising
law. However,Metromediais just one chapter in a long story where formedigfavored
commercial speech has received increased protegtider the First Amendment. Traditionally,
commercial speech regulations were reviewed undentarmediate scrutiny standard, while non-
commercial speech regulations received strict sgrut Seemingly with each commercial speech
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decision, the Supreme Court moves closer to thaddranent of intermediate scrutiny, in favor of
strict scrutiny for commercial speech regulations.

1. Virginia State Bd. of Pharmacy v. Virginia Céizs Consumer Council, Inc

While pronouncing advertising as sometimes “tasgeland excessive,” the Supreme Court
nevertheless began to recognize greater proteciimnsommercial speech iirginia State Bd. of
Pharmacy v. Virginia Citizens Consumer Council,. If25 U.S. 748, 765 (1976). A state statute
prohibited pharmacists from price advertising foegeription drugs. The Court concluded that
while the challenged statute sought to maintairigsgionalism among pharmacists, the State could
not completely suppress the dissemination of coealgdruthful information about entirely lawful
commercial activity, based on its feared effectterlisseminators and recipients.

Nearly likening commercial speech to political sgeehe Court recognized that even the free flow
of commercial information contributes to enlightédnéecision-making in a democracy. While
recognizing protection for commercial speech, tlrr€applied an “intermediate scrutiny” test to
regulations of commercial speech, which are peibiess they:

are content-neutral;

serve a significant government interest; and

leave open ample alternative channels for commtiaitaf the information.

2. Central Hudson Gas & Elec. Corp. v. Public. S8&omm’n

Affirming the distinction between commercial andnamommercial speech, a new intermediate
scrutiny test for commercial speech regulations amsounced irCentral Hudson Gas & Elec.
Corp. v. Public. Serv. Comm’n447 U.S. 557 (1980). Regulations affecting caroial speech
protected by the First Amendment, meaning thatsinot misleading or concerning unlawful
activity, must:

be supported by a substantial government interest;
directly advance the asserted governmental intezasit
not be more extensive than necessary to servéntieatst.

This intermediate scrutiny analysis tightened theaight-forward analysis established under
Virginia State Boardplacing a greater burden on the government toodstrate that the regulation
of commercial speech advances something more theign#icant governmental interest and, in
doing so, directly advances this greater interefinally, the Court added to the burden on
government by requiring that the government noy @hlow that the regulations, in the process of
supporting and directly advancing its substanttalegnmental interest, are also narrowly tailored to
serve this interest.

Applying this stricter test, the Court invalidated New York regulatory ban on promotional

advertising by electric utilities. The Court expked that the advertising deserved protection under
the First Amendment because it provided truthfdbrimation about lawful activity, and the ban
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reduced the information available for consumer sleos, thereby defeating the purpose of the First
Amendment. However, the Court acknowledged thatgnconservation and fair electrical rates
represented substantial governmental intereststhieuadvertising prohibition failed because it did
not directly advance those interests, and was extensive than necessary to serve those interests.

3. Metromedia, Inc. v. City of San Diego

The landmark case in outdoor advertising was decidased on the traditional preferential
treatment for non-commercial speech under the Finséndment. InVletromedia, Inc. v. City of
San Diegp453 U.S. 490 (1981), the City banned most out@dalvertising display signs in order to
improve the city's appearance and prevent danged@isactions to motorists. Only “onsite”
billboards with a message relating to the proptrey stood on would be permitted.

On review, the U.S. Supreme Court found the regrapassed muster on every score of the
Central Hudsontest: (1) the content of the outdoor advertissgot unlawful or misleading; (2)
traffic safety and aesthetics are substantial gowental interests; (3) a prohibition of billboards
directly advances those governmental interests;(4ndhe only effective approach to solving the
problems presented by billboards is their protiniti

Nevertheless, in a plurality decision, the Supre@eurt found that the sign ban was

unconstitutional because its exception permittiogsite” commercial advertising discriminated

against non-commercial speech. It allowed buseses®: commercial properties to interrupt city

motorists so long as it was with their own messagesbarred non-commercial advertisers from
causing the same level of interruption. By affoglia greater degree of protection to on-site
commercial than to noncommercial speech, the ondmaonflicted with the long-standing Court

precedent, providing greater protections for nonoemtial speech. Finally, the ordinance could
not stand as a reasonable “time, place and mamnegiriction because the general ban did not allow
for alternative channels of communication.

As noted, the Metromedia was a plurality decisibat tresulted in five separate opinions and led
then Associate Justice Rehnquist to comment:

“[1]t is a genuine misfortune to have the Courtsatment of the subject be a virtual
Tower of Babel from which no definitive principlean be clearly drawn.”

4. 44 Liguormart v. Rhode Island

Once derided as “tasteless and excessive” by/ifggnia State Boardourt,the Court substantially
elevated the protection of commercial speech w#ghdecision ind4 Liquormart, Inc. v. Rhode
Island 517 U.S. 484 (1996). “Advertising has been i paour culture throughout our history. | .
... ] Indeed, commercial messages played suemtat role in public life prior to the foundingath
Benjamin Franklin authorized his early defense &ea press in support of his decision to print, of
all things, and advertisement for voyages to Basbdd In his concurrence, Justice Thomas failed
“to see a philosophical or historical basis foreaeg that ‘commercial’ speech is of ‘lower value’
than ‘noncommercial’ speech.”

In 44 Liquormart the Court invalidated a Rhode Island ban on adsiegithe price of alcohol. The
Court emphasized that greater regulation of comimlespeech is permitted under the First
Amendment in order to protect consumers from fasd misleading information. The Court
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warned that blanket advertising prohibitions arenstibutionally questionable when they are
unrelated to consumer protection.

The Court strengthened the “directly advance” pronGentral Hudsonrequiring the State to carry

a burden of showing “not merely that its regulatwtl advance its interest, but also that it wit d

so to a material degree.” As a result, the reguidtiled because the State was unable to provide
any evidence to suggest its speech prohibition eveignificantly advance its interest in controlling
alcohol consumption. Moreover, less restrictiverfe of regulation were available to advance this
interest. While the Court suggested that stricenutiny would be appropriate, it found this
regulation even failed the intermediate standar@eitral Hudson

5. Lorillard Tobacco Co. v. Reilly

The Court cast doubt on ti@entral Hudsortest inLorillard Tobacco Co. v. Reilly 533 U.S. 525,
but didn't replace it and instead modified the Seaestrictive means” test. In striking down a
Massachusetts ban on outdoor advertising for tabg@coducts within 1,000 feet of schools and
playgrounds, the Court declined to replace @entral Hudsontest for a strict scrutiny analysis
because the regulation failed even under internedizutiny.

In applying Central Hudson the Court modified the “least restrictive means”’accomplish the
regulation’s goal by explaining that the regulatioa “narrowly tailored” to serve the asserted
governmental interest. While the prohibition imstbase would directly advance the governmental
goal of reducing underage tobacco use, the Stdesl feo account for the fact that the regulation
amounted to a near total-prohibition of such ads¥g in metropolitan areas. As a result, the
Court found the regulation to be unconstitutionatduse the State failed to calculate the costs and
benefits associated with the burden on speech ietblyg the regulations.

F. Regulating Commercial Speech

Governments may regulate billboards and other gignhut the ability to regulate between non-
commercial and commercial speech is significantyrowed. As the law currently stands,
regulating commercial speech that is protectedhgy Rirst Amendment (meaning that it is not
misleading or concerning unlawful activity) must:

be supported by a substantial government interest;

directly and materially advance the asserted gaowental interest;

not distinguish between commercial and non-comraksgeech;

provide alternative avenues for the communicataon

be narrowly tailored to serve that interest.
This analysis requires governments to carefullysater their existing regulations and carefully and

tightly draft new sign regulations. In any evesigjn regulations must strive for “content neutydlit
and regulate in the areas of time, place, and nranne
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When drafting sign code regulations, the followgtas and don’ts provide some guidance:
1. What not to do
* Don’t favor commercial speech over noncommerciaksp;

* Don't create exemptions from blanket prohibitiorss tertain types of “speakers” that
prevent such blanket regulations from being trunket;

* Don't create distinctions between noncommerciaespeand
* Don't reserve too much discretion to local code sustrators.
2. What to do

» Create a “purpose statement” that clearly justiftes regulations on the desire to promote
traffic safety, preserve the aesthetics of the camity, and otherwise promote the public,
health, safety and welfare;

 Create a “substitution clause” allowing noncomnedrcspeech to be substituted for
commercial speech;

» Create clear distinction between permissible omaige and off-premise regulations that
treat commercial and noncommercial speech simjlarlyavor noncommercial speech;

» Create objective content neutral standards thatt hesused to evaluate sign permit
applications;

» Create a special appeal process from adverse signtgecisions;

» Consider amortization agreement procedures to wéhl nonconforming billboards (See
Sec. 7-101 of the Code of Civil Procedure-compensadtill due even after amortization
period expires); and

» Consider using alternative regulations for dealimigh nonconforming signs, including
negotiated plans to bring signs into conformityhwigégulations.
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